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APPLICANT’S REPLY BRIEF 

I. INTRODUCTION 

Costco is seeking a special exception to build and operate a clean, safe, high-quality gas 

station to serve its members. Costco is a responsible operator, with an impeccable safety record, 

employing state-of-the-art technology.   Costco’s Tim Hurlocker testified that Costco has “safer 

gas stations than anybody in the U.S. and that has been our goal.”   (Tr. 5/23/13 at 126).  Each 

day, over four thousand Costco shoppers visit the Mall property and become part of the general 

neighborhood.  The gas station will accommodate their need for fuel by providing high quality 

gas at a low price.  This is an undeniable benefit to Costco members, which include 92% of local 

businesses.  Erich Brann testified that Costco “members are very loyal” and that they know 

Costco is “going to provide them with the highest quality product at the lowest possible price.” 

(Tr. 4/26/13 at 84, 85).  Costco’s low prices may also benefit non-members by helping drive 

down prices at competing stations.   

The special exception site for this gas station is highly compatible with the already 

existing uses in this thriving regional mall with 6000 parking spaces.   The Mall is auto-

dependent and surrounded by major arterials through which more than a hundred thousand cars 

pass each day.  The site’s new zoning designation is specifically designated to promote 

development along “auto-dominated corridors,” and the Westfield Mall has public facilities to 

accommodate not only the gas station, but substantial additional development.  The site is fully 
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enclosed within the Mall and, as established by the evidence, any gas station related traffic will 

have little or no impact on public roadways.   

Significantly, the gas station will be physically isolated from the residential community.  

Residential neighbors will not be able to hear, see, smell or detect the gas station.  In addition, 

the gas station will only operate when other businesses at the Mall are operating and will not 

offer any ancillary or noisy activities such as auto repair.   Finally, conservatively modeled air 

emissions demonstrate that the gas station will meet all National Ambient Air Quality Standards 

(“NAAQS”), and therefore will pose no adverse effect to the public health or the environment. 

The opposition to the gas station by a few passionate nearby residents is well-

documented.  For more than four years, the Opposition, including the unapologetically named 

“Coalition to Stop Costco Gas,” have waged a relentless and public campaign to prevent Costco 

from opening the gas station.  Throughout this process, the Opposition has exhaustively -- and 

unsuccessfully -- petitioned county, state and federal legislative bodies and agencies to pass 

legislation prohibiting the gas station or to otherwise intervene or advocate on its behalf.  Then, 

over 36 hearing days the Opposition, relying heavily on erroneous legal standards and 

speculative conjecture to confuse the issues and muddy the evidence, levied a seemingly endless 

barrage of reasons why it believed the gas station should be denied.  The Opposition’s closing 

briefs are reminiscent of the 36 hearing days when, time and time again, they sought to expose 

insignificant facts which are immaterial to the proper analysis of the factors to be considered.  In 

spite of the Opposition’s unprecedented scrutiny, the evidence clearly established that the gas 

station complies with all of the County Code requirements for a special exception, and will 

provide many benefits to the neighborhood. 
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While perhaps beyond the strict scope of the Special Exception process, it should also be 

noted that Costco received and submitted to the Hearing Examiner 5,000 cards of support for the 

gas station, many from residents of the surrounding neighborhood.  (Ex. 183). Those Costco 

members should not be denied the ability to buy low cost gas from Costco because of the 

unsupported fears of a few local opponents.  

A. There is a need for the gas station. 

Costco’s experts established that the gas station will fill a neighborhood need for gas and 

will sell several million gallons of gas annually, addressing the existing 13.1 million gallon retail 

gap in gas sales.  Even the Opposition admitted that it believes the gas station will sell 2 million 

gallons.  

The Opposition contests the finding of need by arguing the wrong legal standard; it still 

insists that Costco must show there is an “absolute necessity” for the gas station but the 

applicable standard is whether the Station is “expedient, reasonably convenient and useful to the 

public.”  The Station easily meets that standard.  The Opposition also incorrectly insists that 

there is no need for the gas station because many gas patrons do not live in the adjacent 

residential neighborhood.  Yet the Code treats the more than 4,000 Costco members who come 

to the Mall each day as part of the general neighborhood for purposes of the need analysis.   

The Opposition argues that there is little to no need for the gas station while 

simultaneously insisting that the Mall property will be unable to accommodate the enormous 

volume of traffic they project (erroneously) that will be generated by the gas station.  If the 

Opposition is correct that Costco has overstated the need for the station, its arguments that the 

incremental traffic associated with its operations will generate a nuisance and create 

environmental and health problems have no merit.  The Opposition acknowledges it is unlawful 
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to deny a special exception for anti-competitive reasons yet still bemoans the fact that it will 

compete with existing local stations.  It argues on the one hand that Costco gas prices are not as 

low as everyone believes, but on the other hand that Costco prices are so low that other gas 

stations will not be able to compete and Costco will inevitably cause some of them to go out of 

business.  These contradictory positions are a hallmark of the Opposition’s efforts to stop the 

station at all costs. 

B. The gas station is consistent with the Sector Plan. 

The evidence established conclusively that the gas station is in conformity with all of the 

specific goals for the Wheaton Westfield Mall District as well as many of the broader goals for 

the larger Wheaton area.  Costco is going far beyond what it is required to do to be in conformity 

with the Sector Plan.  It is also taking several important steps -- at its own expense -- to further 

Sector Plan goals by protecting and enhancing the forested buffer and by providing pedestrian 

walkways that will make the Mall safer and more accessible.  Notwithstanding the Opposition’s 

focus on the residential neighborhood contiguous to the Mall, the gas station site is located in an 

auto-centric regional mall.  Since the last hearing, the County Council changed the zoning for the 

special exception site, making it an even more appropriate location for a gas station.  The new 

GR zone specially applies to areas adjacent to “auto-dominated” corridors and also provides 

flexibility in parking lots.  It is also undisputed that the gas station complies with all setback 

requirements.     

The Opposition also wrongly insists that Costco must “actively promote” Sector Plan 

goals, but it is undisputed that the law requires only that the station be consistent with those 

goals.  Moreover, the Opposition totally fails to address the specific goals for the Wheaton 

Westfield Mall District, which are the most relevant goals.  Those goals are:  Retain the auto-
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dominated C-2 zone (now GR Zone); preserve the existing green buffer; enhance the green 

buffer with additional plantings and landscaping; and restrict heights to 45 feet along the 

southern ring road.   

C. The gas station will not create a traffic hazard or nuisance and will be 
compatible with the neighborhood.   The Mall traffic is acceptable today and 
the minimal impacts from the gas station will not change this. 

 
The evidence was overwhelming that the incremental additional traffic attributable to the 

gas station will not create a nuisance or hazard on the Mall parcel.  Any delays arising from the 

gas station will be insignificant, lasting up to only five seconds.  The gas station will provide six 

exiting options, allowing customers to exit the station without incident.   Moreover, more than 

adequate queuing area will be provided on the site, and Costco will provide an extra attendant (or 

two) during peak usable hours to ensure that traffic moves smoothly and quickly in and out of 

the station.   

The Opposition utterly fails to identify what constitutes a traffic nuisance or how this 

station will create a nuisance, relying instead on speculation and conjecture about potential 

congestion they fear might occur.  At the same time the Opposition was forced to acknowledge 

that the public roads around the Mall have adequate public facilities to accommodate the 

incremental increase in traffic to the gas station.  Although the Opposition vigorously maintains 

that the Mall is already too congested and suffers from nuisance-like conditions, the evidence it 

submitted demonstrated the contrary.  The Opposition’s video of Ms. Cordry driving through the 

crowded Mall parking lot during a peak-hour while holding a video camera and travelling at 

speeds of around 12 miles per hour shows that even a distracted driver can easily navigate the 

Mall parking lot during worst-case conditions.  And no evidence was introduced to support the 

notion that the Mall ring road is too congested.  In fact, Opposition witnesses Jim Core and Mark 
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Mezaros testified that they have regularly seen cars speeding around the ring road, suggesting 

that congestion is not a problem.  And without offering any evidence, the Opposition insists the 

gas station will create noise violations, yet, its witness Ms. Sheiveko testified that the Mall 

already sounds like a “war zone” (Tr. 10/21/13 at 222).  In fact, the undisputed evidence 

established that the residential neighbors will not be able to hear any incremental increase in 

noise from traffic or any activities at the gas station.  

D. The gas station will not negatively affect property values. 

The gas station is physically separated from the residential community and will be 

absolutely undetectable by those residents.  The gas station will be enclosed within a Mall in a 

heavily commercialized area.  It will not change the character of the neighborhood nor contribute 

to any blight.  This station, like all Costco gas stations, will be clean, safe, orderly and well-run.   

The Opposition worries that there may be a negative “perception” of the gas station that 

may hurt property values, but offered no evidence that this has happened elsewhere where gas 

stations operated, much less where, as here, the gas station will be concealed from the residential 

neighborhood and contained within a large regional Mall.  Curiously, there is a large Freestate 

Station on Veirs Mill Road adjacent to the neighborhood, and not a single complaint has ever 

been made by neighbors about its operations or the impact its presence has caused on “property 

values.” Moreover, the Opposition has waged a multi-year and very public campaign arguing 

that the Costco station will be bad for Wheaton.  Despite the ongoing disparaging publicity, there 

is no evidence that the possibility that the proposed station will be built has caused the slightest 

decrease in property values.  The Opposition’s arguments are pure conjecture and are not 

supported by any expert testimony, admissible lay testimony, or any reliable evidence 

whatsoever.  
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E. The gas station will not create any non-inherent adverse environmental or 
health effects. 

 
Costco established that the gas station will fully comply with the EPA NAAQS, and will 

not create any adverse environmental effects or health effects, even for the most sensitive 

populations.   The NAAQS are the only relevant standards at issue here; to the extent the 

Opposition disputes that they have failed to suggest an appropriate, viable alternative. 

The Opposition also fails to demonstrate why the Hearing Examiner should not apply the 

EPA NAAQS or that the gas station’s operations will violate any of those standards.  It argues 

instead that virtually any additional NO2 or PM2.5 emissions are unhealthy.  The Opposition 

conflates an increased risk for adverse health effects with actual adverse health effects.  It seeks 

to impose an unspecified and arbitrary legal standard that, if applied, would make it virtually 

impossible for any special exception that generates emissions to be approved.       

The Opposition argues that it does not believe that the scientific community has 

established a threshold for adverse health effects but the EPA NAAQS are specifically designed 

to analyze the most current and relevant data and to establish ambient air levels that protect the 

public health, including the most sensitive populations.  The EPA engages in comprehensive 

studies designed to protect the public and promulgates standards based on input from numerous 

stakeholders in government, academia, industry, and environmental groups.  The EPA conducts 

this process every five years and sets standards that can be and should be relied upon.  No court 

has struck down the EPA standards.  Costco submits that the EPA NAAQS standards are the 

only appropriate standards to apply here. 
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There are hundreds of Costco gas stations throughout the country selling high volumes of 

gasoline.  In fact, more than 368 of Costco’s 400 warehouse stores have gas stations. 1   Costco 

has ten warehouse stores in Maryland and only the warehouses in Wheaton and Gaithersburg 

have no gas station.2  There has been no determination anywhere -- by anybody -- that Costco 

gas stations are unhealthy for customers or workers, and no proposed Costco gas station has ever 

“been denied because of health effects.” (Tr. 4/26/13 at 84).   Despite the Opposition’s 

exhaustive efforts to fight the gas station, it offered no evidence of any case anywhere in which a 

high-volume gas station was denied for environmental or health reasons. Here, Costco has in 

good faith addressed every concern expressed by the Opposition and has demonstrated not only 

full compliance with the Code, but that the station will be safe for the community.  If there are 

any lingering concerns about potential adverse effects relating to the environment, health, traffic, 

or any other issue, Costco has voluntarily agreed to comply with a lengthy list of conditions that 

are designed to address those concerns.  Indeed, “A special exception petition need not be 

rejected if conditions can be imposed that will reasonably reduce its adverse impacts on the 

neighborhood.” Petition of Layhill Learning Center, Inc., Case No. S-2857, p. 37 (2013).    In 

sum, there is no basis to deny this special exception.   

II. NEED 
 

A. The evidence establishing a need for the gas station is unrebutted.  

Costco conclusively demonstrated that there is a need for the gas station.  Credible 

testimony established that the market area has a sales gap of over 13 million gallons of gas each 
                                                           
1 On April 26, 2013, Mr. Brann testified that there were 368 Costco gas stations in the United 
States.  Since the commencement of this hearing, Costco has opened 22 more gas stations, for a 
total of 390. 
 
2 Costco did not seek to install a gas station at the Gaithersburg warehouse because the store was 
originally built for the Price Club and the limited size of the site is not designed to accommodate 
a gas station.  (Tr. 4/26/13 at 66). 
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year.  (Tr. 7/30/13 at 186).  In addition, it is undisputed that an average of more than 4,000 

Costco members come to the Mall every day.  Based on historical experience, and validated by 

reasonable projections, Costco calculates that approximately 30% of these shoppers will buy gas 

each time they come to the warehouse, resulting in sales in excess of 5 million gallons of 

gasoline each year from just those customers.  Although Opposition witness Ms. Cordry took 

great pains to avoid answering the question, she eventually testified that even she expected sales 

of 2 million gallons.  (Tr. 9/23/13 at 255). The Opposition’s arguments that there is no need fail 

because they are based on three false assumptions.   

First, the Opposition continues to insist that the special exception may not be granted 

unless Costco shows there is an “absolute necessity” for the gas station.  This is not the law 

governing Montgomery County special exception cases; the appropriate legal standard is 

whether the gas station is “expedient, reasonably convenient, and useful to the public.”  (Lucky 

Stores, Inc. v. Board of Appeals of Montgomery County, 312 A.2d 758, 756-66 (Md. 1973)).  The 

evidence is that the proposed station will meet that standard. 

Second, although the Opposition concedes that the Hearing Examiner and Board of 

Appeals may not prohibit the special exception for anti-competitive reasons, they nonetheless 

argue that the presence of the Costco gas station will threaten the economic viability of other gas 

stations near the Mall, even though many of those stations offer amenities that the Costco station 

has agreed it will not offer, including convenience stores, car washing and repair.  In any event, 

this is not a basis to deny the Special Exception even if the Opposition had provided reliable 

evidence supporting that theory, and it has not.  

Finally, the Opposition makes the untenable argument that the Hearing Examiner should 

recommend against the gas station because it will benefit people who do not reside in their 
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neighborhood.  That is true, but the Code properly treats the many thousands of Costco shoppers 

who are coming to the regional Mall each day as part of the “neighborhood” affected by the 

station.  It does not matter where they live. 

B. The Opposition applies the wrong legal standard for the needs analysis.3 

Costco established in its Closing Brief that the Court of Appeals has determined that the 

word “need” in Section 59-G-1.24 means “expedient, reasonably convenient and useful to the 

public.”  Lucky Stores, Inc. v. Bd. of Appeals of Montgomery County, 312 A.2d 758, 765-66 (Md. 

1973).  The Court of Special Appeals, applying that standard in Friends of the Ridge v. 

Baltimore Gas and Elec. Co., 120 Md. App. 444 (1998), emphasized that an applicant is not 

required to show absolute necessity:   

The judicial gloss given to the definition of the ‘need’ requirement in Maryland 
special exception lore has been that it means ‘expedient, reasonably convenient 
and useful to the public.’ Neuman v. City of Baltimore, 251 Md. 92, 99, 246 A.2d 
583 (1968) (citations omitted); accord Lucky Stores v. Board of Appeals, 270 Md. 
513, 527-28, 312 A.2d 758 (1973) (citing Neuman ). “Need” does not mean 
absolute necessity. Id. The term is elastic and relative, infusing the designated 
local government decision-maker with a degree of discretion, not unfettered or to 
be arbitrarily exercised, in interpreting and applying the facts of each case to this 
requirement. Id.  120 App. at 488. 
 
If absolute necessity were the applicable test, very few uses would pass muster.  Strictly 

speaking, there is no need for a community swimming pool, or an automobile, truck and trailer 

rental lot, or a drive-in restaurant.  Even applying the absolute necessity test in a slightly more 

relaxed manner, the presence of one or two other similar uses in an area would make it 

impossible to establish absolute necessity, since very few businesses operate at 100 percent 

capacity.  A fast food chain, for example, could always sell more burgers, just like a gas station 

could always sell more gas.   

                                                           
3 Costco addressed these issues in more detail in its memo responding to the Hearing Examiner’s 
20 Questions, which is Exhibit 161. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110452&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968110452&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973102809&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973102809&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
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C. It is illegal to deny a special exception for anti-competitive reasons.   

The Opposition acknowledges that anti-competitive reasons are no basis to deny a request 

for a special exception.  (Opp. Brief at 22).  This does not stop them, however, from repeatedly 

warning that the Costco gas station may threaten the economic viability of other local gas 

stations.  (“Costco’s prices could easily be economic suicide;” “Indeed the loss of other 

stations;” “the likely result [of the Costco Station] will be a pronounced adverse effect and loss 

of other stations in the Wheaton market;” “a Costco gas would likely put at least some of these 

family/small businesses out of business.”).  (Opp. Brief at 12, 25, 41, 54).  In support, the 

Opposition cites the testimony of Costco’s competitors, three representatives of local gas 

stations, (including one individual who owns 19 stations (Tr. 7/31/13 at 83)), who not 

unexpectedly expressed concerns about being able to compete with Costco’s prices.  All this 

suggests is that other local stations may have to lower their prices or provide alternative services 

in order to complete with Costco, providing additional benefits for the community.     

Moreover, all of those stations have benefitted to date and will continue to benefit from 

the many Costco Warehouse members who come in to the Mall each day and purchase gas in the 

Wheaton area.  As the Applicant testified, only one-third of the Costco members will likely 

purchase gas during a visit to the Warehouse, leaving one million Costco customers available 

annually to purchase gas at other stations within the Wheaton area. 

Other obvious beneficiaries of the Costco gas station are local Wheaton businesses, 

ninety-two percent of whom are already Costco members (Tr. 7/30/13 at 214).  Those companies 

may also purchase gas at Costco.  At the same time, the Costco gas station on the Mall parcel 

will provide convenient gas for thousands of individuals who are already on the Mall parcel and 

are part of the neighborhood (and whose desires and demands are properly a factor in the 

analysis of need) and thus fully satisfies the need requirement.   
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D. When assessing whether a “need” exists for the gas station, the Hearing 
Examiner must consider the needs of the thousands of Costco members who 
are already part of the General Neighborhood. 

 
The Opposition’s principal argument as to need is that there is no need for the gas station 

because Costco’s thousands of daily shoppers do not live in the general neighborhood.  (Tr. 

10/17/13 at 105,108; Opp. Brief at 41, 42).  This argument is also based on a false conception of 

the “general neighborhood.”  People who come to the Mall parcel – whether they are patrons to 

Costco, or other stores within the Mall, or employees at those stores, or in the office buildings, or 

the WMATA commuters who park in the parking garage – all become a part of the general 

neighborhood when they come to the Mall parcel.   On several occasions throughout these 

hearings the Hearing Examiner affirmed that visitors to the Costco warehouse (and by extension, 

visitors to the other uses on the Mall parcel) are a part of the neighborhood “by any definition.”  

(Tr. 10/17/13 at 106).   The Hearing Examiner’s understanding of the law is supported by other 

recommendations in other special exception cases.  (See, e.g., In the Matter of Henderson Corner 

and 355, LLC, S-2743 explaining that “[t]he next step in determining need is to look at the 

residential population in the area, and also commuter traffic through the area, including people 

who do not live in the market area but who might be coming through for the retail uses at the big 

shopping centers nearby.”)   

More than 4,000 Costco members visit the Costco warehouse at the Mall each day and 

their need for gas – projected to be well above 5 million gallons of gas each year – amply 

satisfies the need requirement.  The Opposition’s efforts to recast the neighborhood as the few 

residents who live near the Mall is simply wrong.  
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E. The Opposition’s argument regarding potential market saturation is not 
material to the “neighborhood” need analysis. 

The Opposition also repeatedly argues that the gas station will result in an oversaturation 

or multiplicity of gas stations in the area.   Once again, the Opposition argues for imposition of a 

standard that does not apply here.  While Section 59-G-1.25 governing County Need provides in 

part that “the uses at the location proposed will not result in a multiplicity or saturation of 

similar uses in the same general neighborhood . . .” this language was expressly omitted from the 

Neighborhood Need test.   The Council decided that “oversaturation” should not be part of the 

Neighborhood Need analysis.  The language of the Zoning Ordinance is plain and clear in this 

regard.    

 Presumably, one of the objectives of the need requirement was to avoid “gasoline alleys,” 

which can contribute to visual blight.  That will not be an issue here.  Unlike most every other 

station in Montgomery County, the proposed Costco gas station does not front on any public 

road, and will not be visible from any right-of-way.  In fact, it will be readily visible only to 

those choosing to visit the Mall parcel.  Thus, even if oversaturation or multiplicity generally 

were a relevant factor for consideration, that is not the case here.    

F. The Price of Costco Gas is One of Several Benefits Attracting Customers to 
the Station. 

The Opposition also argues that there is no need for the gas station because Costco gas is 

not really less expensive than other gas stations once you factor in discount and incentive 

programs available to some gas customers.  This argument is irrelevant to the need analysis, but 

in fact, the evidence is overwhelming that Costco’s gas is less expensive than almost all of their 

competitors on any given day (Tr. 10/17/13 at 182) and that Costco’s gas prices are typically 

lower than any other gas prices in the surrounding area.  (Tr. 4/26/13 at 65).  
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Whether the savings to a customer represents a penny per gallon or a dollar per gallon, 

this savings is meaningful to Costco customers, as confirmed by members of the community who 

testified about the challenges of living on a fixed income.  (Tr. 7/31/13 at 19).  The Opposition 

suggests that Costco members are somehow being duped and that there are many options 

available for gas savings, including Safeway and Giant programs.   They fail, however, to 

discuss the many restrictions and limitations associated with these programs, including the fact 

that they are only available to people who purchase a certain amount of certain goods at those 

grocery stores.  (Tr. 7/31/13 at 176, 177).   

Ironically, the Opposition makes these arguments at the same time they express supposed 

concern about the impact Costco’s “low prices” will have on other local gas stations.  Be that as 

it may, the testimony and other evidence introduced at the hearing made it clear that better value 

(price) is only one of the reasons that Costco’s gas stations are successful.    Costco gas stations 

stand out as clean, safe, orderly, and convenient  (Tr. 7/30/13 at 188; Tr. 7/31/13 at 21, 25), and 

Costco provides high quality gasoline to its customers. (Tr. 4/26/13 at 84, 85).  Whatever the 

reason consumers decide to purchase gas at Costco’s stations – convenience, cleanliness, price or 

quality – their motivation for such purchases is utterly immaterial to the issue of need.   

G. Costco’s Expert Conducted an Appropriate Analysis and Concluded 
that a Need exists for the gas station.   

 
The Hearing Examiner qualified Mr. Thomas Flynn as an expert in the field of market 

analysis.  Mr. Flynn has a Masters in City Planning from Harvard and advanced coursework in 

Real Estate Finance from American University.   For the last 30 years, Mr. Flynn has worked in 

the field of market analysis and his work has ranged from conducting market research on project 

viability, evaluating development programs and projects for feasibility, and identifying markets 

for potential companies.  In contrast, the Opposition provided no such expert and instead relied 
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upon the testimony of one lay person, Ms. Karen Cordry.   While it is commendable that Ms. 

Cordry spent countless hours researching the issue of market dynamics and economics as they 

relate to the proposed gas station, the reality is that she is not an expert in the field.  

As would be expected, lacking any expert witness, the Opposition turned to other special 

exception gas station cases for guidance as to how a needs analysis should be conducted.  In 

doing so, however, they make several key errors.  For example, the Opposition wrongly argues 

that there is only one way to conduct a needs analysis. In fact, there is no single industry standard 

analysis to determine market need.    

In addition, the facts of this case are somewhat unique because the membership 

requirement of the Costco gas station creates an inherent capture rate.  This dynamic is 

reinforced by the gas station’s location inside a regional mall which draws Costco customers 

from the entire region.  These two factors did not apply to cases involving gas stations that rely 

exclusively on pass-by trips.  In Mr. Flynn’s expert opinion, these important factors negated the 

need to impose a capture rate on his derived 13 million gallon retail gap.   Mr. Flynn 

acknowledged in his testimony that the retail gap represented the potential need of the market.  

(Tr. 7/30/13 at 186, 189). 

The Opposition also harshly criticized Mr. Flynn’s reliance on the Nielsen Claritas data 

to effectively evaluate the supply and demand of gas sales in the market and because he did not 

analyze actual sales from the other gas stations in the market.  However, it was not realistic to 

expect Mr. Flynn to have actual sales data from competing station owners who have no 

obligation to provide this information to any entity other than the IRS.  The Nielsen Claritas 

database is based on tax reported sales, and is utilized by retailers throughout the United States 
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for precisely the purpose that Mr. Flynn used it:  to determine whether there is a market need for 

a particular retailer to justifying locating in that market.  (Tr. 6/30/13 at 209, 210). 

In a further effort to undercut Mr. Flynn’s analysis, the Opposition continues to assert 

that his analysis incorrectly considered gas stations with and without a convenience store in 

determining the demand side of the equation.  Mr. Flynn thoroughly explained the reasoning for 

this approach during his testimony.  (Tr. 7/31/13 at 249-250).  As Mr. Flynn testified, in 1996 the 

North American Industry Classification System (“NAICS”) established two classifications for 

gas stations; those with convenience stores and those without convenience stores.  While these 

two classifications aptly reflected the distinction in the two types of stations available to the 

market in 1996, the industry has evolved significantly since then, with sales to membership 

stations now representing an increasing market share.  However, the NAICS has yet to establish 

a third classification to reflect the current and increasing market for membership sales.  Because 

the proposed gas station does not fit neatly into either existing classification (e.g. it does not have 

a typical convenience store and yet it affords the consumer the same benefit of a gas station with 

a convenience store by providing one-stop shopping) it was Mr. Flynn’s professional opinion 

that he should consider the “whole universe of potential sales” since realistically, the Costco gas 

station draws from both classifications. (Tr. 7/31/13 at 250).  Mr. Flynn’s opinion was both 

credible and logical. 

Costco has established that a need exists for the gas station based on Mr. Flynn’s report 

and testimony, and because it is crystal clear that the gas station will be “expedient, reasonably 

convenient, and useful” for the thousands of Costco shoppers who are on the Mall each day.  The 

gas station will continue to contribute to the economic vitality of the area and will provide 
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benefits not just to the thousands of Costco members already in the neighborhood, but to others 

in the community, including the many small businesses who are Costco members.   

III. SECTOR PLAN 

A. The Costco gas station is in conformity with the specific and general goals of 
the Sector Plan.  

Costco’s closing brief methodically establishes that the gas station is in conformity with 

all of the goals of the Wheaton CBD Sector Plan (“Sector Plan”).  The Opposition’s effort to 

prove otherwise fails, in large part because they still insist that the gas station must affirmatively 

promote Sector Plan goals.  Yet, the Zoning Ordinance merely requires the gas station to be in 

conformity with the Sector Plan.  In addition, the Opposition also fails to even address the Sector 

Plan’s specific goals for the Westfield Mall District, the most relevant criteria in assessing 

conformity.  Costco’s evidence establishing that the proposed station is in conformity with those 

goals is unrefuted. 

Since the last hearing on May 29, 2014, the County Council has changed the zoning for 

the Special Exception site.  The new GR Zone provides development opportunities adjacent to 

the County’s most auto-dominated corridors, making the site an appropriate place to have a gas 

station. As addressed in more detail below, the Opposition  fails to prove that the gas station does 

not conform to the Sector Plan.  

Perhaps most confounding is the insistence by the Coalition to Stop Costco Gas that the 

proposed gas station would be appropriate if it were merely located on the other side of the Mall, 

along Veirs Mill Road.  (Coalition to Stop Costco Gas Closing Brief at 9.)  They contend that 

locating the gas station on the other side of the Mall will somehow resolve all traffic, 

environmental, health, planning, land use, and property value issues that they otherwise think 

provide a basis to deny the special exception.  This contention -- remarkable on its face and 
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unsupported by any evidence -- flatly contradicts many of their other arguments, because 

locating the gas station on Veirs Mill Road would place it in the CR zone, a mixed use zone 

designed to decrease auto dependency, along a heavily trafficked road, where background levels 

of emissions are indisputably higher than in the Mall parking lot.  This argument is nothing more 

than a red-herring.     

B. The Opposition Fails to Show that the Gas Station does not conform to the 
Sector Plan.  

As noted above, the Opposition’s argument that the gas station violates the Sector Plan 

relies on the wrong legal standard, i.e. that the station does not “actively promote” the Sector 

Plan’s goals.  However, Zoning Ordinance Section 59-G-1.21(a)(3) requires in part only that the 

gas station “will be consistent with the general plan…”  Neither the plain language of the 

Ordinance nor any case law suggests that the use must “actively promote” the goals of the Sector 

Plan.   

Nonetheless, the proposed gas station does promote a number of Sector Plan goals, as 

Costco detailed in its Closing Brief.  Specifically, the gas station:  maintains and enhances the 

green buffer (Ex. 241(a)(b)); improves pedestrian connections (Ex. 229); promotes walkability 

(Ex. 229); provides improved storm water management (Tr. 4/26/13 at 268, 269, 274, 276); 

increases the tree canopy (Ex. 265(d)); and increases the pervious surface. (Tr. 4/26/13 at 227).   

In addition, the WMATA garage near the Wheaton Metro has 900 parking spaces and at 

least half of Wheaton Metro riders arrive at the Metro by car.  (Tr. 11/21/13 at 31).  The Costco 

gas station is convenient for commuters parking in the garage and drivers dropping off Metro 

riders.  In this manner, the gas station is promoting TOD and at the same time  will contribute to  

the desirable goal of combining trips, an express goal of the Sector Plan. 
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C. The Opposition Fails to Address Any of the Specific Recommendations of the 
Sector Plan Applicable to the Site. 

 
The Sector Plan is divided into six districts, one of which is the Wheaton Westfield Mall.  

In 2013, the District Council in LMA G-907 noted that the recommendations of a specific district 

are given more weight than the Sector Plan’s overarching goals (ZHE Report, LMA 6-907 p. 27, 

28).  The Opposition has failed to address any of the Sector Plan’s specific recommendations that 

pertain to the Westfield District (i.e. the Mall parcel and the gas station site).  In contrast, Costco 

evaluated the gas station’s compliance with each of the Westfield District recommendations and 

explained how the Sector Plan’s zoning recommendations for the Westfield District reinforce the 

auto-centric nature of the Mall.  These arguments remain unrefuted and establish that the gas 

station complies with the Sector Plan. 

D. The New GR Zone still allows the gas station to be developed.  
 

The newly adopted District Map Amendment DMA G-956 rezones the Property from the 

C-2 to the GR Zone.   As indicated by the Zoning Translation Table, the Council rezoned 

existing C-2 zoned properties to either GR or the mixed use CRT zone.4  Not surprisingly, the 

Council rezoned the Mall parcel to the more auto-centric GR zone.  Section 14.6.1B1 of the 

newly adopted Zoning Ordinance (Zoning Text Amendment 13-04) (the “Zoning Rewrite”), 

provides that the GR Zone is “intended for commercial areas of a general nature including 

regional shopping centers and clusters of commercial development.  The GR provides 

development opportunities adjacent to the county’s most auto-dominated corridors and those 

areas with few alternative mobility options” and “allows flexibility in parking lot layout.” (Ex. 

467, Tr. 2/25/14 at 140).  Earlier drafts of the Zoning Rewrite dated December 16, 2013 (Ex. 

                                                           
4 The table may be found at http://www.montgomeryplanning.org/development/zoning/ and a 
copy is attached as Exhibit A.    

http://www.montgomeryplanning.org/development/zoning/
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468) included language that would have minimized the zone’s reliance on automobile use.  Yet 

the Council eliminated that language from the final version of the Zoning Rewrite, confirming 

that the Council has determined that the zone remains appropriate for the proposed gas station.   

The Opposition also contends that there are more desirable ways to use the special 

exception site, pointing out that pursuant to the GR zone, residential development may represent 

up to 30 percent of the total maximum density.  This is a public policy argument, not relevant to 

the issues at hand, as a property owner can achieve the maximum permitted density without 

providing any residential density. As repeatedly noted at the hearings, Westfield is not compelled 

to develop the special exception site (or any portion of the GR zoned Mall site) with residential 

uses, and obviously is not inclined to do so.  Merely because residential uses are permissible is 

no basis to deny this use.   

E. It is undisputed that Costco complies with Zoning Text Amendment 12-07’s 
300 foot setback from certain uses and there is no reason to extend that 
requirement.  

 
Contrary to the Opposition’s suggestion, the Council did not adopt ZTA 12-07 in a 

vacuum, deliberately remaining silent on any setback from residential uses so that such setbacks 

could be determined on a case by case basis.  In fact, the Council adopted ZTA 12-07 in direct 

response to the proposed Costco gas station.  As the Stop Costco Gas Coalition acknowledges, 

the Opposition strongly pushed for a 1000-foot setback and “ZTA 12-07 (in its final form) was 

the result of a political process by which the Council reached a compromise . . .” (Stop Costco 

brief at 4.).  The County Attorney even issued a memo to the County Executive concluding that 

the ZTA was unlawful because it was special legislation which violated the uniformity clause of 

the Regional District Act: 

It is apparently undisputed that the ZTA would apply only to the Costco station 
and that it would prohibit the station.  It also appears, to the detriment of the ZTA, 
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that the ZTA was intended to prohibit the Costco station and cause its pending 
application for a special exception to be denied.  The legislative record and the 
ZTA both support that conclusion. 
 
(Emphasis added). 

* * * 

ZTA 12-07 is not a proper exercise of the District Council’s authority.  
The ZTA is narrowly tailored to prohibit a single proposed business and is 
not rationally related to the furtherance of a legitimate governmental 
objective.   

 
(Ex. 290; County Attorney Opinion at Circles 64 and 69). 

In adopting ZTA 12-07, requiring only a 300 foot setback and not the 1,000 feet as 

originally introduced,5 the Council was well aware both that the Costco gas station could 

potentially sell up to 12 million gallons of gas annually and its location in relation to the 

residential area and other uses proximate to the Mall.  (Ex. 290)  Fully cognizant of these facts, 

the Council adopted ZTA 12-07 providing for a setback of at least 300 feet from “any public or 

private school or any park, playground, day care center, or any outdoor use categorized as 

cultural, entertainment and recreation use.” ZTA 12-07 does not impose a setback requirement 

from residential uses.  The Opposition’s efforts to re-interpret ZTA 12-07 (and the process that 

created it) in a manner that obligates the Hearing Examiner to impose a greater setback of 

unknown distance is based on both a misrepresentation and mischaracterization of the ZTA 

process and should be rejected.  

Whether the ZTA 12-07 constitutes impermissible “spot zoning” is not at issue here, but 

it is disingenuous for the Opposition to pretend that the amendment contemplates requiring 

additional setbacks. Although the Board of Appeals is free to impose additional requirements to 

                                                           
5 The final version of ZTA 12-07 also removed “hospitals” from the uses requiring a 300 foot 
setback. 
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ensure the compatibility of a particular use, there must be a sound factual basis for doing so. The 

Opposition offers no compelling reason as to why the 300 foot proposed setback is not adequate 

or what setback is otherwise required, and in that regard it is noteworthy that no other 

jurisdiction has adopted the expansive setback the Opposition is requesting here. The Opposition 

introduced no evidence showing what difference an additional buffer of 25 feet, 50 feet, or any 

other distance would make, let alone why such an additional setback would be necessary.  

Moreover, the forested buffer, topographical differences, air flow, green screen, and other unique 

features of this site render additional setbacks unnecessary.  In any event, the County Council 

has already spoken on this issue and the proposed station will be in complete compliance with 

ZTA 12-07’s setback requirement of 300 feet. 6 

F. Purported national trends about the changing nature of malls are immaterial 
to what is happening at this Mall.  

 
Based on their utopian vision for the site -- not shared by Westfield or any tenant at the 

Mall -- and ignoring the County Council’s actions and the existing Zoning Ordinance, the 

Opposition makes policy arguments that are immaterial to this case and falls far short of 

establishing any Sector Plan violation.  Bootstrapping their speculation that someday it may be 

possible for most Costco members to arrive at the warehouse by methods other than by 

automobile, the Opposition speculates that someday, somehow, the Mall will be transformed into 

a more pedestrian-oriented use.  This seems unlikely to happen anytime soon (if ever) and defies 

common sense for Costco customers who make bulk good purchases at the Costco warehouse.  

                                                           
6 Ms. Kathy Shen, the representative of the Freestate gas station located at 11295 Veirs Mill 
Road which last year sold 3.3 million gallons of gas (and in past years up to 5.4 million) and is 
located approximately 60 feet from the closest residential properties testified that the nearby 
residential neighbors have never complained about traffic, noise or odor.  (Tr. 11/21/13 at 78-
80).  
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Mr. Brann testified that the vast majority of Costco warehouse customers drive to shop at the 

warehouse and there is no evidence suggesting that this practice will change in the foreseeable 

future.  (Tr. 4/26/13 at 70). 

The Opposition notes the changing nature of many malls in the area. That may or may 

not be true.  However, there is a significant difference between Wheaton Mall and many of these 

other malls – the presence of the Costco warehouse.  When the County Council gave Westfield 

$4 million dollars to accommodate a Costco warehouse it solidified the reality that the Wheaton 

regional Mall will remain an auto-centric regional shopping center to which the vast majority of 

Costco customers will drive as long as the Costco warehouse is located there.  Certainly the 

Council understood this when they paved the way for Costco to come to the Mall.  As Mr. Brann 

testified, the gas station is an accessory use to the Costco warehouse.  Speculation by the 

Opposition that someday the Mall’s character may change has no bearing on evaluating the 

Special Exception now.  

Likewise, the Opposition’s focus on the gas station’s alleged contribution to global 

climate change is misplaced here, and the Hearing Examiner already made clear this issue is 

immaterial to his analysis.  (Tr. 5/29/14 at 34). Moreover, to the extent the Costco gas station 

eliminates an unnecessary trip to another gas station, such as the Costco Beltsville station, there 

may be a reduction in overall gas consumption by Costco customers and a corresponding 

reduction -- albeit a minor one -- in greenhouse gases. The Opposition offered no evidence 

comparing the potential greenhouse gas emissions from the Costco gas station to the greenhouse 

gas emissions generated from the extra trips to other stations in the Wheaton area, which may 

involve driving through a busy CBD, unnecessary queuing at intersections and greater miles 
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travelled.  The Opposition’s greenhouse gas policy argument is too attenuated to be considered a 

factor in this decision-making process.  

IV. TRAFFIC  

Costco introduced voluminous amounts of credible evidence and expert testimony 

establishing that the existing traffic conditions on the Mall parcel are acceptable and that the 

incremental increase in traffic related to the gas station will not create a traffic nuisance or 

hazard at or around the Mall.  In addition, the evidence showed that the anticipated incremental 

traffic increase will be in harmony and compatible with the general character of this highly 

commercialized area, including what is now a successful and robust regional shopping mall.  The 

Opposition offered some expert testimony on health and environmental issues, but none as to 

traffic, relying instead on speculation about a litany of hypothetical situations that they think 

might cause episodic traffic problems.  Those concerns, however, fall short of establishing that 

the station will actually create a traffic nuisance or not be harmonious with the general 

neighborhood.  Costco has met the burden of establishing that the incremental additional traffic 

from the gas station will not create a traffic nuisance.  

A. The gas station will be compatible with the Mall. 

The Sector Plan designates the Mall district as a “regional shopping center” and 

recognizes that it is a “regional draw” that will stay that way for the foreseeable future.  (Ex.150 

at 9, 19, 53).  The Sector Plan’s designation of the special exception site as part of a regional 

shopping center is the context in which the gas station should be evaluated.  Regional malls, by 

their nature, attract automobiles from a wide geographic area and, when such malls are 

successful, create an inherent potential for traffic congestion.  Visitors at the Mall expect a 

certain level of traffic. 
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The Opposition argues that the station will attract shoppers not from the nearby 

residential neighborhood, but from a wider region.  That is almost certainly true.  But this is 

precisely what a “regional mall” is supposed to do – attract shoppers from the region.  The 

Sector Plan itself recognizes the regional draw of the Wheaton Mall and the GR zone reaffirms 

this.  The fact that Mall patrons may not live in the general neighborhood is no basis to deny the 

special exception.  In addition, and as disclosed above, the Opposition’s argument disregards the 

fact that for purposes of the special exception process all those shoppers, regardless of where 

they live, are treated as part of the neighborhood irrespective of where they actually live.  The 

incremental increase in Mall traffic due solely to the gas station will not impact the already 

commercial nature of the neighborhood.   

B. The Opposition concedes that the Mall has APF for the gas station plus a 
significant amount of additional development.  

 
As part of the special exception process, the Code requires Costco to show that there are 

adequate public facilities (“APF”) to accommodate the gas station and its incremental traffic 

increase on the public roads.  Costco conclusively established that the Mall has APF for the gas 

station as well as a significant amount of additional development.  Westfield, by right, may 

develop an additional 212,032 square feet of commercial structures on the Mall Parcel which 

would result in the equivalent of an additional 793 new trips daily to the Mall. (Ex. 11 at 5).   In 

addition, the Opposition concedes that there is adequate APF for the gas station and the public 

roads are designed to accommodate this increased traffic.  (Opp. Brief at 75).  It is undisputed 

that the roadways around the Mall have the capacity to accommodate the traffic generated by the 

gas station as well as additional traffic that may result from future development at the Mall.     
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C. The Gas Station will not create a Traffic Nuisance or a Hazard at or around 
the Mall. 

 
In addition to showing that the public roadways have adequate APF, Costco also showed 

that that any incremental traffic increase will not create a traffic hazard or nuisance on the Mall 

parcel.  

1. Costco’s traffic expert established that the incremental increase from the 
gas station traffic will not create a nuisance.  

 
Despite the Opposition’s misgivings about Mr. Guckert, he is an experienced  and  

respected expert in his field who was qualified as an expert in this case, just as he has testified as 

an expert throughout the State of Maryland and in numerous prior cases in Montgomery County.  

Mr. Guckert testified that a traffic nuisance is defined as sustained and “regularly occurring 

gridlock” (Tr. 4/1/14 at 95), not some mere temporary inconvenience.   Here, the evidence 

established that anticipated incremental traffic increases from the proposed station will create no 

traffic nuisance because even peak-hour traffic conditions will experience only a slight delay.   

2. The Opposition exaggerates current conditions on the Mall but still fails 
to show that future conditions will create a hazard, nuisance, or not be 
compatible with the level of traffic expected to be found at a regional mall.  

 
The Opposition provided no expert testimony related to traffic, did not attempt to 

establish that the gas station will create sustained “gridlock,” and offered no alternative standard 

to determine when a traffic hazard or nuisance might exist.  Instead, the Opposition argues that 

the gas station is “going to make a bad situation much worse” (Opp. Brief at 92) based on its 

unproven and clearly erroneous conjecture that the Mall is at the “breaking point,” (Tr. 11/19/13 
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at 52) and incremental traffic increase will “push the Mall over the edge.”7  But merely saying so 

does not make it true.    

The Opposition’s painstaking dissection of the HCM analysis ignores the most up to date 

version that Mr. Guckert submitted and which the Opposition readily accepted (Tr. 5/29/14 at 

23).  This establishes that the incremental increase in traffic from the gas station will result in an 

overall delay of approximately five seconds at intersection 16 (Ex. 607).   As Mr. Guckert 

explained, this analysis replaced certain inflated default variables such as the number of trucks 

proceeding through the intersection, with more realistic variables.  The Opposition did not have a 

traffic expert analyze Mr. Guckert’s evidence.  They were not familiar with the HCM analysis, 

did not have the program for it, and did not understand that the input variables (such as signal 

timing) are default variables and will automatically change when other adjustments to the 

analysis are made. (Opp. Brief at 87).   

Even assuming arguendo the incremental increase in delay at intersection 16 were greater 

than five seconds at peak traffic hours, this still in no way equates to a nuisance.  The reality is 

that the delay is a temporary delay, occurring during peak periods on the weekend at an 

intersection internal to the Mall parcel on private property.   

a. The evidence establishes  that the Mall is not at or near nuisance 
conditions. 
 

Nuisance law does not protect against mere annoyances, and it goes without saying that 

not all inconveniences to surrounding landowners justify limiting the use of the offending 

landowner’s property.  See e.g., Wietzke at 945.  The inconveniences must also arise from an 

                                                           
7 The Opposition appears to concede that the gas station will not create any traffic hazard as it 
does not directly address that issue.  Costco agrees.  As noted above, the overwhelming evidence 
establishes  that the gas station will not create a nuisance, much less any hazard, so the 
Opposition’s silence on that issue is appropriate and Costco will not address the issue in great 
detail here.   
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offending landowner’s unreasonable use of its property.  Id.  Merely because a few people do 

not like Mall conditions neither establishes that the proposed gas station will create a nuisance 

nor provides any other basis to deny the special exception.     

The Mall is able to accommodate the many thousands of people who come to the Mall 

every day.  Those shoppers who dislike the Mall traffic have a simple solution – go there during 

non-peak hours or not at all.  Indeed, this is exactly the strategy some witnesses testified they 

employ.  Unlike the situation presented in many common law nuisance actions, nobody will be 

compelled to use the  station or to be forced  to experience anything against his or her will.  The 

Mall is totally segregated from the residential community and the conditions on the Mall (with or 

without the station) do not affect the residents of Kensington Heights or Kensington View, 

unless they voluntarily chose to go to the Mall.8     

In addition to the thousands of daily shoppers at the Mall who have not complained about 

traffic conditions at the Mall, other evidence confirms  that current Mall conditions are not 

creating any traffic hazards or nuisance and that the gas station will not materially change this 

fact.  For example: 

• Westbound University Traffic - During peak periods, the stacking lanes on westbound 
University Boulevard are only approximately 50 percent full.  (Tr. 3/11/14 at 69).  
Ms. Cordry testified about worst-case scenarios but admitted that cars “could go 
through in one” cycle, in response to the Hearing Examiner’s inquiry as to how many 
light cycles it takes for the stacking to clear.  Ms. Cordry quickly revised her answer 
to “one to two cycles” before settling on “generally, two cycles.”  (Tr. 11/21/13 at 
121).  Still, this is not a nuisance under any reasonable definition. Mr. Guckert 
testified that the gas station will result in only two additional cars per light cycle at 
the Valley View Drive and University Boulevard intersection, causing no measurable 
delay at this intersection.  (Tr. 3/11/14 at 77). 

                                                           
8 If we accept the Opposition’s arguments it would make it nearly impossible for numerous 
special exceptions to meet the Code requirements because of the level of activity that occurs on 
private property during peak periods.  For example, a “legitimate theater” (Zoning Ordinance 
Section 59-G-2.59) could be prohibited given the level of congestion after the end of each and 
every performance when all the patrons attempt to exit the parking facility at the same time.  
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• Access Road - Ms. Cordry’s own videos (Ex. 376(a)) shows the access road from 
University Boulevard to Intersection 16 filling up and then emptying out in a rhythmic, 
undulating manner after each light cycle change, as would be expected.  While it may 
take up to two and one-half minutes (Tr. 11/19/13 at 162) to clear this approach during 
peak periods, the traffic continues to move.   This is an expected traffic pattern on an 
approach to a regional mall during the peak period.   

• Mall Parcel Traffic - As indicated by the Opposition’s own video (Ex. 376(a)), 
vehicles are able to drive up to 12 miles per hour through the parking lot even when 
the Mall is extremely busy.  (Tr. 5/20/14 at 291).   Mr. Core testified that speeds on 
the ring road are “30-ish, faster than it ought to be.”  (Tr. 10/21/13 at 131).   

• Gas Station Queuing Area - Mr. Guckert testified that 96 percent of the time there 
will be less than 40 vehicles in the queue and that this number of vehicles can easily 
be accommodated within the special exception area.  The Opposition contends that 
cars will spill out at lower levels, but bases this on their speculative “reverse 
engineering” and an unsupported conclusion that the Site can only accommodate 28 
cars in the queue. (Opp. Brief at 95).   Costco is confident that this will not be an 
issue, and to ensure this, has agreed that during peak hours it will have at least one 
additional attendant on duty whose sole responsibility will be to manage the queue.   
In fact, the three potential issues that the Opposition identifies as contributing to 
potential overflow (Opp. Brief at 95, 4th bullet)  will be specifically addressed and 
resolved by the second (or third) attendant.  Costco does not employ such extra 
attendant(s) at its other gas stations, and thus traffic at this site will be far more 
efficient than at other Costco gas stations.  In addition, providing an attendant to 
control traffic is an accepted way to address potential traffic concerns on public roads  
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in special exception cases.9   Here, Costco is going a step further and offering to assist 
traffic on a private road with far lower traffic volumes and where cars travel at lower 
speeds.   

• No Shortage of Parking – It is undisputed that even when the Mall is most busy, the 
entire third floor of the parking garage is unused.  (Tr. 11/21/13 at 113).  This does 
not take into account the additional vacant parking spaces in the surface lots or 
around the ring road.  Thus, even at peak times, there are a minimum of 300 unused 
parking spaces at the Mall.  

• No Reported Accidents or Injuries –The Opposition has conducted hundreds of site 
investigations and spent many hours on the Mall parcel collecting information.   
There is virtually no evidence of any vehicle or pedestrian accidents at or around the 
Mall, nor any evidence establishing that accidents are more likely to occur after the 
gas station opens.  In fact, the Opposition also submitted Montgomery County 
pedestrian data (Ex. 397(b)) showing that since collecting the relevant data in 2009, 
there have been no traffic related pedestrian accidents on the Mall parcel.  

• No Complaints from Emergency Responders – One potential indication that the Mall 
parcel is approaching nuisance conditions would be concern expressed by emergency 
providers.  There is no evidence of any such concern. To the contrary, as part of the 
special exception process, Montgomery County Fire and Rescue indicated that the 
proposed gas station in the proposed location is acceptable.  (Ex. 70 at 28). 

                                                           
9 See Petition of Avalon Education Group, Case No. S-2685, Hearing Examiner’s Report and 
Recommendation, p. 41-42, 76 (imposing a condition that “[a]ll measures necessary to prevent 
any portion of the drop-off or pick-up queue from standing in or blocking in any way the travel 
lanes of MD Route 355 shall be taken, including the measures outlined in the Transportation 
Management Plan.”  The Transportation Management Plan “lists detailed steps such as using 
staff to actively manage drop-off and pick-up of students by directing parents to close gaps 
between cars; hiring an off-duty Montgomery County police officer to direct traffic if 
congestions occurs;… directing vehicles to form two lines in the driveway to shorten the queue if 
it begins to approach the MD 355 entrance… and having staff monitor the entrance and refuse to 
allow cars to enter the queue if doing so would result in a vehicle projecting into the driving lane 
of MD 355.”); See also Petition of Layhill Learning Center, Inc., Case No. S-2857, Hearing 
Examiner’s Report and Recommendation, p.52-53 (requiring Petitioner to implement a 
transportation management plan that, in part, requires Petitioner to “designate a staff member to 
monitor the parking area during drop-off and pick-up periods to ensure that on-site congestion 
does not result in off-site vehicular queuing.”); Petition of St. Andrews Episcopal School, Case 
No. CBA-1389-E, Hearing Examiner’s Report and Recommendation, p. 38 (concluding that the 
Petitioner has taken steps to decrease any potential adverse effects on the neighborhood, 
including a “traffic management plan… that includes staff on site to manage the flow of cars and 
direct traffic to appropriate queuing areas,” which will “prevent any queuing on Postoak Road, 
[thus] avoiding an adverse effect on the neighborhood.”). 
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• No Honking or Altercations – The Opposition presented no evidence of systemic 
problematic driver behavior on the Mall parcel, such as an inordinate amount of 
honking, verbal conflicts or altercations, establishing elevated tensions because of 
nuisance conditions.   

In sum, the Mall is a regional shopping destination that attracts shoppers from a wide 

geographic area and is able to accommodate them and their cars without incident.  The presence 

of the gas station on the Mall will not change this.  The Opposition offered nothing more than 

rhetoric to support is claims that traffic conditions are at a “breaking point” or that any 

incremental increase from the station’s operations will change the nature of the neighborhood.  

As further discussed below, such speculative concerns are not well-founded.   

b. Costco and Westfield are incentivized to ensure that the gas station 
traffic is compatible with the Mall and does not create a nuisance.  

 
It is important to recognize that Costco is fully invested in making sure that the gas 

station does not create any traffic problems that will affect its members (and potentially Costco’s 

sales).  For the same reason, Westfield is motivated to maintain a safe, orderly, and efficient 

parking lot.  Putting aside the fact that both companies successfully and safely operate many sites 

all over the world,10 and are confident that the gas station is suitable for this location, it is in the 

best interests of both companies to make sure shoppers are safe and comfortable.  Mr. Agliata 

testified that he thought the gas station would bring potential customers to the west side of the 

Mall who otherwise would not be there, thus benefitting existing tenants other than Costco.  (Tr. 

5/6/13 at 93).    In any event, if an unforeseen problem develops - or if one of the Opposition’s 

speculative concerns materializes - Costco and Westfield are clearly motivated and capable of 

addressing such problems through a multitude of ways. 

                                                           
10 Including a Westfield Mall in Florida that includes a Costco warehouse and Costco gas station 
that Mr. Agliata testified is “very similar” to the Wheaton layout and includes the “gas station 
out in the parking field and… there is residential around it.” (Tr. 5/6/13 at 93). 
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Of course those most likely to be affected by the gas station’s incremental traffic are the 

people who are at the Mall every day operating their business, yet not a single mall tenant 

expressed opposition to the gas station.  (See letter of support from Martin Mayorga, a tenant on 

the west side of the Mall, Ex. 208).  In fact, there are no commercial entities at all who expressed 

Opposition to the gas station except for the owners and operators of three local gas stations,11 

who understandably opposed the gas station because they are concerned about the competition it 

poses.   

However, those three witnesses expressed concern about competition, not traffic.  Ms. 

Kathy Shen, the representative of the Freestate gas station located at 11295 Veirs Mill Road 

testified that even when Freestate sales peaked at 5.4 million gallons annually (450,000 gallons a 

month) (Tr. 11/21/13 at 41) the station and the area around it experienced no traffic problems 

and no neighbors complained about traffic, noise, lights, smells, or any potential nuisance.  No 

neighbor or resident testified to the contrary.    

D. Costco will provide pedestrian improvements that will increase the 
functionality and safety of the Mall Parcel.  
 

In connection with the gas station, Costco will provide a 5-foot wide, elevated pedestrian 

path along the ring road which will greatly improve walkability at the Mall, enhance pedestrian 

safety, and provide a nice amenity to the community.  In addition, Costco will install a secure 

pedestrian walkway in the western parking lot, providing a delineated and safe path for patrons 

walking from the southwest parking lot to the western Mall entrance.  While only 30 percent of 

the 800 parking spaces in the southwest parking lot are located south of the east-west drive aisle, 

the east-west pedestrian path will create a safe, secure walkway for these shoppers.  The 

                                                           
11 These witnesses are Kathy Shen (Freestate, 11295 Veirs Mill Road), Guy Spaid (Sunoco, 
11249 Veirs Mill Road) and Kamran Youssefieh (Shell, 9510 Georgia Avenue).  
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remaining parking spaces are located north of the east-west drive aisle and thus, contrary to the 

Opposition’s mischaracterization, none of those shoppers will have to walk past the special 

exception area to get to the western Mall entrance.  In sum, Costco is providing two pedestrian 

pathways that will help make the Mall a safer, more orderly and more pedestrian-friendly 

environment.   

E. The Opposition exaggerates and misrepresents facts but does not establish 
that the gas station will create any traffic hazard or nuisance. 

 
1. Cars exiting station will not create a nuisance.  

The Opposition argues that the number of cars exiting the gas station will somehow result 

in a chaotic scene that may contribute to a traffic nuisance.  The evidence establishes otherwise.   

Gas station patrons will be able to exit the station from  six different exit paths, greatly 

minimizing the potential for congestion.  Even during peak hours it is projected that a car will 

only exit the station every 16 to 20 seconds, or one car leaving each separate exit about every 

two minutes.  There is absolutely no credible reason to expect undue congestion amounting to a 

nuisance in the exit aisles.  

The Opposition also baldly contends that cars exiting the gas station to the west “will be 

partially blocked by delivery tankers several hours a day.”  (Opp. Brief at 97).   This is absurd.  

The evidence is that there will be only two to four fuel deliveries a day, and 70 percent of those 

deliveries will take only 15 to 20 minutes (with the remaining few taking only 30 minutes).  (Tr. 

5/23/13 at 98).  Mr. Hurlocker testified that Costco tries to schedule at least one or two of these 

deliveries in the early morning when there is little traffic at the gas station or at the Mall.  (Tr.  

5/23/13 at 93).  As part of the proposed conditions for approval, Costco is proposing to use 

commercially reasonable efforts to schedule at least one of the daily gas deliveries prior to 9:30 

a.m.  (Ex. 494(a), Condition No. 12).   
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Even if a fuel delivery were to take place during a peak hour, the evidence shows there is 

adequate clearance in the drive aisle.  The Zoning Ordinance (Zoning Ordinance Section 59-G-

E.2.41(b)) requires 20 feet of clearance in the drive aisle. The special exception plan (Ex. 231) 

shows, and Mr. Duke’s unrebutted testimony was that there will be 22 feet of clearance in the 

drive aisle, even during a delivery (Tr. 8/2/13 at 92).   

Through its myriad misstatements, the Opposition tries to create the specter of a level of 

congestion that the evidence establishes will not occur. The Opposition argues for example that 

cars exiting to the east of the gas station are “moving into a heavily traveled section…that is the 

main access point for vehicles trying to get to the warehouse and tire service bays.” (Opp. Brief 

at 97).  This is wrong because both the warehouse entrance and the tire center are located north 

of the east-west drive aisle and are more than 235 feet from this gas station exit (Ex. 232(a)).   

The Opposition also complains about congestion created by cars leaving parking spaces in the 

two drive aisles north of the site, but glosses over the fact that there are only 18 parking spaces in 

each drive aisle.  In addition, unlike a convenience store parking lot where cars turn over 

frequently, shoppers going to the Costco warehouse or the other Mall stores spend a considerable 

amount of time inside the Mall.   There is no evidence that these parking lot spaces will routinely 

experience a rapid turnover that will cause or contribute to congestion in the Mall.    

2. The gas station will not create a traffic nuisance at the Costco warehouse 
loading dock.  

 
The Opposition also baldly asserts that the gas station’s location will interfere with truck 

deliveries to the Costco warehouse, causing vehicular conflicts and congestion.  (Opp. Brief at 

98).  Again, the Opposition ignores the fact that most deliveries take place early in the morning, 

with “the height of the activity in the 4:00 a.m., 5:00 a.m. range or late in the evening when 

traffic levels are lower,” (Tr. 5/23/13 at 176) well before the gas station begins to get busy (Ex. 
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456(a)).  According to the hearing testimony, traffic in the Mall area on the weekend does not get 

busy until around 10:30 a.m., and weekday traffic is relatively light until around noon. (Ex. 

456(a)).  In addition, the Costco warehouse does not open until 10:00 a.m. so the southwest 

parking lot is not heavily used prior to this time.   

Costco introduced truck turning diagrams (Ex. 232(a)) demonstrating that there was 

sufficient room for the trucks to access the Costco warehouse loading bays and for the fuel 

trucks to off load its deliveries in the loading space designated on the western portion of the gas 

station site.   Governmental agencies such as the Department of Transportation, Department of 

Permitting Services and M-NCPPC expressly rely upon these types of diagrams to evaluate the 

adequacy of the turning areas.  In addition, Costco’s expert Dan Duke testified that there was 

ample room for the delivery trucks, and that the trucks will not create a traffic nuisance.  (Tr. 

8/2/13 at 92).  The Opposition did not refute these diagrams or provide any credible evidence 

establishing that the delivery trucks will create a nuisance.  Instead, they provided the testimony 

of Ms. Pat Mulready, whose brother drove a truck:  “you cannot rely on the drivers to all be as 

good as some of them are because they’re not … there’s just an assumption that things are going 

to go right and . . . I don’t believe things are going to go right.” (Tr. 10/17/13 at 236, 237).   This 

is hardly competent evidence that delivery trucks will create a nuisance. 

Finally, the ability to accommodate deliveries in a safe, efficient manner is paramount to 

the success of Costco’s operations. Costco has far more of an interest than the Opposition in 

ensuring that the trucks can access the loading bays without causing undue constraints or 

congestion. 
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3. Adding the pedestrian pathway will not remove a lane in the ring road.  
 

The Opposition also erroneously suggests that the construction of the pedestrian path will 

eliminate one of the eastbound ring road driving lanes, thus limiting the capacity of the ring road 

and contributing to the nuisance.  (Opp. Brief at 93).  There are currently two eastbound driving 

lanes with parking marked on the outer lane.   When shoppers park in the ring road parking 

spaces, this eliminates one of the eastbound lanes.  The construction of the pedestrian path will 

not change this configuration.   

In addition, the evidence shows that traffic moves freely along the southern ring road.   

Mr. Core and other Opposition witnesses testified they were concerned about cars speeding 

along the ring road.  (Tr. 10/21/13 at 131).   If cars are truly speeding along this road then 

congestion cannot be an issue.  The fact that the Opposition is demanding that Costco install 

speed bumps as a condition of approval (Ex. 492(a)) shows that they are truly concerned about 

fast-moving traffic, not congestion.   

4. The Opposition exaggerates the number of trips to the southern end of 
Mall. 

 
The Opposition does not appear to dispute Costco’s evidence that the gas station will 

generate 138 peak hour new trips to the Mall parcel.  They do, however, take issue with the 

number of trips that will occur on the southern end of the Mall parcel, arguing that even if cars 

are already on the Mall they will need to take an “extra trip” to the gas station.  The Opposition 

claims that the gas station will almost double the number of 3,000 daily trips to the southern 

portion of the Mall parking lot, based on Mr. Flynn’s projected 2,800 daily gas sales.   

The Opposition’s argument is flawed because it ignores the fact that one-third of the 

Costco warehouse customers (approximately 1,400) will also buy gas.  This represents one-half 

of the projected customers for the station.  Thus, 1,400 customers are already going to be at the 
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southern end of the Mall.   Undoubtedly, at least some portion of the remaining gas customers 

will also be at the southern end of the Mall for another purpose – whether they enter at Veirs 

Mill Road and drive along the southern ring road to Target or some other retailer on the western 

side of the mall; they may be visiting Dicks, or they may enter at University Boulevard and head 

south and east to the health club.   In any event, it is reasonable to infer from the evidence that 

the majority of the gas customers will be at the southern end of the mall already.   The proposed 

special exception site is the most logical location to place the gas station.   

5. Placing the gas station on private property off of a private ring road is not 
an adverse characteristic.  

 
The Opposition tries to twist some non-inherent characteristics of the site into adverse 

non-inherent characteristics.  For example, the Opposition notes the gas station’s location away 

from the public roads as a reason to deny the special exception.  But it can’t be seriously 

disputed that locating the station away from public roads benefits the surrounding area by, 

among other things, ensuring that the gas station traffic will have minimal impact on those roads 

and the neighboring residential community.  The separation between the gas station and the 

public roads also will mitigate potential delays that any incremental increase in traffic might 

cause.  Finally, the gas station will have zero effect on traffic in or around the residential 

community because there is no direct access between the residential community and the Mall.  

Locating the gas station in a parking lot off of a private ring road within the Mall clearly is a 

benefit -- not a harm -- to the residents nearby.  
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V. PROPERTY VALUES 

A. The Record establishes that the Costco gas station will not adversely affect 
local property values. 
  

Joseph Cronyn was qualified by the Hearing Examiner as an expert in real property 

market analysis.  Mr. Cronyn carefully analyzed the gas station site and prepared a report that, 

along with his testimony, established that the gas station will not decrease local property values.  

Mr. Cronyn’s methodology is commonly accepted by both administrative agencies and courts 

and his firm has relied on it when testifying in other cases before this panel.   

 In addition, the undisputed evidence is that the gas station will be undetectable from the 

residential neighborhood.   Residents will not be able to see, hear or smell the station.   And 

despite years of a public and vocal campaign led by the Opposition -- through the internet, local 

politicians, and local media -- in which it alleges that the gas station will be harmful to the 

community, there is still no evidence that property values in the local neighborhood have 

decreased at all.  

 The reality is that the Mall is the dominant feature of this area and it has and will 

continue to have has a far greater impact on property values than the proposed gas station.  Even 

if the Opposition were correct that all gas stations negatively influence property values, this 

would be an inherent adverse effect and provide no basis to deny the special exception.  In 

addition, as discussed in Costco’s Closing Brief, there are many features of this gas station that 

may mitigate the potential impact on property values, including Costco’s commitment to ensure 

that the gas station and its operations are physically isolated from the residential community.   
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B. Costco’s Market Analysis Expert established that the gas station will not 
harm property values.  

 
Mr. Cronyn obtained his MBA from Loyola University and has over 35 years’ experience 

in real estate matters.  He regularly analyzes real estate market trends and related issues, 

evaluating and advising clients on appropriate property prices and rents in a given market.  The 

Hearing Examiner qualified Mr. Cronyn as an expert in Real Property Market Analysis and Mr. 

Cronyn has similarly been admitted as an expert many times before.  Just six months before this 

case, for example, Mr. Cronyn testified about the potential adverse impacts of a proposed 

Baltimore Gas & Electric substation on nearby residential property values.   

As established in Costco’s Closing Brief, Mr. Cronyn performed a market analysis and 

concluded that the gas station will not have any adverse effect (whether inherent or non-inherent) 

on the local property values.  He reached his conclusions, in part, by analyzing similarly-situated 

neighborhoods.  He also focused on the unique features of this site and concluded that as a result 

of the gas station’s isolation from the residential neighborhood, the station would not negatively 

impact property values, and affirmed the obvious, i.e. that the Mall’s influence on property 

values would eclipse any potential effect from the gas station.   

The Opposition did not provide any witness -- expert or not --  qualified to testify about 

what affect the Costco gas station may have on property values.12  Instead, the Opposition sought 

to discredit Mr. Cronyn by attacking his methodology, and by making wild suppositions from 

unreliable hearsay documents.  Their efforts were unsuccessful.   

  

                                                           
12 Costco established in its Closing Brief that it would be reversible error to rely on James Core’s 
speculative layperson testimony to find that the gas station will harm property values.  The 
Opposition seems to agree as none of them rely on his testimony in their briefs.   
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C. The Opposition’s criticisms of Mr. Cronyn and his methodology have no 
merit. 

 
1. An economic analysis is an acceptable way to analyze real estate market 

values. 
 

The Opposition criticizes Mr. Cronyn’s methodology because he performed an economic 

analysis instead of a property appraisal.  This criticism is unfounded. An appraisal is used to 

show present value of property at a particular time.  Appraisals are used most commonly in 

understanding present value for financing, buying and selling property, and valuing property for 

estate purposes.  To the extent an appraiser provides a conditional opinion on future value, it is 

merely a projection of value, based on assumptions.  That process provides no advantages over 

the method Mr. Cronyn employed here.   

Over the years, Mr. Cronyn and his firm, Valubridge Property Advisors, Lipman, Frizzel 

& Mitchell, have conducted a number of analyses (including the Suburban Hospital case) 

evaluating whether a special exception will have an adverse impact on surrounding property 

values.  Mr. Cronyn and his firm have never used a “before and after” appraisal to make that 

assessment.  Instead, Mr. Cronyn and his firm consistently utilize a value trend analysis, as was 

done in this case. (See Norwood School (2010) S-285; Suburban Hospital (2007 & 2010) S-274-

D; JB Kline (2011) S 2807; and Brightview of Rockville (SPX2010-00381) (City of Rockville)).  

Mr. Cronyn’s Values Report was appropriate in this case, was based on the methodology used in 

these other special exception reports his firm has performed, and utilized the best data available. 

2. The Value Trend Line shows that the gas station will not harm property 
values.  

 
Mr. Cronyn’s Value Report shows a comparable value trend analysis between those 

properties in proximity to the gas stations along Connecticut Avenue with those in Kensington 

Heights (the control group), not in proximity to a gas station.  Mr. Cronyn found that the existing 
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gas stations in the Connecticut Avenue corridor did not have an adverse impact on the value of 

the houses in that neighborhood, and found that no reason to conclude that the Costco gas station 

(invisible from the residential neighborhood here) would have an adverse impact on the property 

values of the Kensington Heights residences. 

The Opposition questions how Mr. Cronyn reached this conclusion, speculating that a gas 

station could have a one-time adverse impact on a property and then the property could continue 

to appreciate at the same pace as residences that were not adversely impacted.  This speculation 

ignores certain realities.  For example, if a use has a negative impact on a property, there is no 

reason to believe it will cease affecting subsequent sales of the property.  The most reasonable 

inference is that an initial negative impact will result in fewer interested prospective purchasers 

and fewer “ever-willing” purchasers, thus naturally suppressing the sales price.  Similarly, under 

this analysis the presence of the station would adversely affect every new, prospective 

purchaser’s view of the value of that property.  As a result, the trend analysis would show 

decreased appreciation as compared to properties that are not adversely affected by a use; it 

would not show a one-time drop in prices.  The trend line found by Mr. Cronyn shows that 

properties near the gas stations in the Connecticut Avenue corridor appreciate at similar rates as 

those further from the gas stations, validating and supporting his opinion that the Costco gas 

stations will have no effect on property values in Wheaton.   

3. The gas station will not affect property values because it will have no 
actual impacts on the residential properties. 

 
The reality is that the addition of the gas station to this very busy regional Mall will 

effectively be “white noise” both figuratively and literally.  The activity at the Mall will drown 

out any noise generated by the gas station.  Opposition witness Ms. Sheveiko testified about the 

noise already coming from the Mall parcel and said “we like live in a war zone…it is always 
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noisy.”  (Tr. 10/21/13 at 222).   In contrast, Costco’s experts demonstrated that the occupants of 

the residences to the south and west of the Mall parcel will not see, hear, or smell the station.  

Similarly, it is the Mall -- not the proposed gas station -- that is the defining feature of the 

neighborhood.  Indeed, there is no evidence that residential property values have declined in the 

area in the face of the Opposition’s highly critical and well-publicized campaign against the gas 

station for many years.     

The Opposition also attempts to rely on a hearsay letter sent by Timothy Harper, who 

holds himself out as a real estate broker with experience in the Kensington area.  As with the 

Opposition’s other real estate witness, Cindy Holland, Mr. Harper did not testify and was not 

subject to cross-examination.  His knowledge of the real estate market in the Wheaton area near 

the regional Mall is unclear and he made no mention of what, if any, investigation he performed 

for this case.  Importantly, there is no evidence that he visited the site or surrounding 

neighborhood, whether he reviewed Mr. Sullivan’s environmental analysis, if he knew about the 

green screen wall, or what, exactly, he based his opinions on.   It also does not appear that Mr. 

Harper was aware of the specific details surrounding this case, since he noted that that sound and 

sight -- factors not present here -- can influence a buyer’s decision.  Furthermore, Mr. Harper 

opined that all gas stations will have an adverse impact on property values.  Of course, if he is 

correct, such an adverse impact is an inherent effect.  Mr. Harper’s letter provides absolutely no 

basis to deny the special exception. 

4. The reports on which the Opposition relies are not reliable 
 

Finally, without mentioning Mr. Core, the Opposition attempts to rely on the two 

unreliable reports that Mr. Core introduced to support his inadmissible lay opinion on future real 

estate values.  The Opposition intentionally fails to identify the first article by name.  This is 
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perhaps because the “Preliminary Stated-Preference on the Impact of LUST [Leaking 

Underground Storage Tank] Sites on Property Values Focus Group Results” (the “LUST 

Report”) -- largely based on the perceptions of participants in a focus group -- investigated 

public attitudes about paying for remediation of leaking underground storage tank sites (Ex. 

352), not what effect a new gas station might have on property values in a heavily 

commercialized area.    

The second report the Opposition relies on is the “Presentation Outline” of the Building 

Prosperous Places in Michigan: Understanding Placemaking Values, Perceptions and Barriers 

(Ex. 353) (the “Placemaking Report”).  Subsequently, the Full Report (Ex. 615(b)) as well as the 

Executive Summary (Ex. 353(a)) were placed into evidence.  A review of the Full Report and 

Executive Summary further undercuts the relevancy of the Placemaking Report in this 

proceeding.  The Placemaking Report was conducted for the purpose of assisting the rustbelt 

region in building projects that would attract growth, and attributing a value to placemaking 

features, not to evaluate the effect of a gas station on property values.  Further, the report notes 

the limitations regarding the accuracy and predictive power of home values, and casts a shadow 

on the issue of causation vs. correlation (e.g. “While there is a degree of certainty in the results, it 

cannot be said that for example, a home’s proximity to a school caused its value to increase or 

decrease” (Ex. 353(a) at 24)).   Recognizing the vulnerabilities in the study, the study itself urges 

communities to conduct their own assessments (Ex. 353(a) at 3). 

The findings in the LUST Report and the Placemaking Report are not even remotely 

relevant to the issues at hand, and are not adequate substitutes for real evidence or reasoned 

expert testimony that would contradict the real evidence introduced here establishing that the 

placement of the Costco Station at the Westfield Mall will not impact property values. 
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VI. ENVIRONMENTAL ISSUES 

Costco’s expert David Sullivan modeled potential emissions from the gas station in 

conformance with EPA guidelines and his testimony and modeling constitute reliable evidence 

that the gas station will not cause emissions that exceed the relevant EPA NAAQS or cause any 

nuisance. The Opposition’s ad hominem attacks (accusing Sullivan of “cooking the books”) are 

yet another example of the impassioned but deeply flawed rhetoric they consistently employ, 

instead of providing real, credible evidence. Sullivan described his methodology in detail in each 

of his environmental reports and during extensive testimony subject to rigorous and lengthy 

cross-examination.  His approach is scientifically based, and  sound. The Opposition’s quibbling 

with Sullivan’s methodology is unpersuasive for several reasons, but perhaps, most importantly 

because his methodology is scientifically appropriate and supported by the EPA.   

First, the Opposition conducted no air modeling of its own even though its experts admit 

that they had the tools to do so.  Second, the Opposition fails to establish that Sullivan did not 

comply with EPA guidance.  Third, and perhaps most importantly, even if the Opposition 

applied its assumptions to the AERMOD model, it does not establish that emissions caused by 

the gas station will exceed the limits established by the NAAQS.  Dr. Cole merely testified that 

the emissions might create conditions that would cause an exceedance – that falls far short of 

evidence of a possibility, let alone a reasonable certainty that such a violation will occur.  (Tr. 

5/22/14 at 110).   

A. The Opposition fails to show that the gas station will violate any applicable 
EPA NAAQS.  

 
The Opposition’s environmental concerns come down to whether the gas station will 

generate emissions that violate the EPA NAAQS for annual PM2.5 and 1-hour NO2 exposure.  

The evidence shows that it will not.  
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1. PM2.5 emissions from gas station activities will be minimal and will not 
violate the EPA NAAQS. 
 

The Opposition’s sole exposure expert, Dr. Henry Cole, testified on December 6, 2013 

that if the gas station is built the PM2.5 concentrations off the Mall property will not be 

significant.  (Tr. 12/6/13 at 77, 78).   This was a major concession.  Concentrations on the Mall 

property are also unremarkable because Sullivan’s modeling establishes that the highest annual 

average (including a scale-up to take into account the impact of MOVES vs. MOBILE 6.2) will 

be 10.77 µg/m3 -- far below the EPA annual standard of 12.0 µg/m3.  Moreover, the background 

levels of PM2.5 are 9.8 µg/m3.  This means that as conservatively modeled, gas station emissions 

will contribute very little to the total levels of PM2.5.   

In addition, the highest modeled levels of PM2.5  are inside the gas queue, where no one, 

not even gas station attendants -- let alone members of the Opposition -- could possibly be 

exposed to a year’s worth of emissions twenty-four hours a day, seven days a week.  Moving 

away from the gas queue, the modeled PM2.5 levels drop quickly, to the point where Dr. Cole 

acknowledged that he has no concerns about exposure off the Mall property.  (Tr. 12/6/13 at 77, 

78).   His concession makes sense because even after Mr. Sullivan adjusted his modeling results 

based on MOVES and increased the fine particulate concentrations it yields only levels of less 

than 0.01 µg/m3 at the nearest residential homes and the Steven Knolls School.  These levels are 

30 times lower than the level the EPA deems to be a de minimis exposure for fine particulate 

incremental increases.  There is therefore no basis to recommend against the gas station because 

of projected levels of PM2.5. 
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2. There is no evidence showing the gas station will cause a violation of the 
1-hour NO2 standard.  

 
Dr. Cole never testified (or offered any written opinion) that using realistic assumptions, 

the gas station would generate emissions that exceed the EPA NAAQS.  He merely testified that 

this might happen based on the highly conservative assumptions Sullivan used in in his August 

2013 report.  Dr. Cole did not perform any calculations himself; he incorrectly adjusted 

Sullivan’s levels using the revised background conversion levels.  Thus, Dr. Cole’s opinion that 

an exceedance may occur is totally reliant upon Sullivan’s highly conservative assumptions.   

Once those conservative assumptions are modified to produce a more realistic model -- as the 

EPA guidelines recommend -- there is no basis to support Dr. Cole’s speculative belief.    

Another reason that Dr. Cole’s revised opinion about a potential exceedance lacks 

credibility is that for most of this process he never suspected NO2 emissions would be a problem; 

his focus was on potential exposures to PM2.5, not NO2.  Dr. Cole has decades of experience 

dealing with emission levels and his website states that his environmental consulting firm 

“provides a unique blend of scientific, communications support and advocacy” to help 

community groups obstruct various development projects.  He was hired to help stop the Costco 

gas station and to identify all possible bases to obstruct the gas station.  If NO2 emissions from 

the gas station truly posed a problem, it is reasonable to infer that Dr. Cole would have at least 

suspected that issue from the outset.  Instead, he testified that from the time he first became 

involved in this dispute in the spring of 2012 until August 2013, he did not consider the 

possibility that the gas station would emit excessive levels of NO2.  He further testified that this 

was why he never seriously considered what background monitors should be used to model NO2 

levels until the final day of the hearing.   



47 
 

The EPA air modeling guidelines recommend that air modelers use conservative 

assumptions and then reduce the conservatism in the assumptions until either the model shows 

levels that comply with the NAAQS, or further reductions are deemed necessary.  Once the error 

converting background levels from parts per billion to micrograms per cubic meter was 

discovered, EPA guidance required Mr. Sullivan to re-model emissions with less conservative 

(and more accurate) assumptions.  The Opposition’s insistence that Mr. Sullivan should not have 

been permitted by the Hearing Examiner to adjust his assumptions is wrong and contradicts the 

scientific methodology set forth in the EPA guidelines. 

Moreover, as with almost every other issue in this case, the Opposition presents virtually 

no evidence supporting its arguments but instead merely criticizes Costco’s evidence, employing 

a strategy of “death by a thousand cuts.”  The Opposition submitted no report showing any 

calculations applying its revised assumptions or establishing any anticipated violation of the 

NAAQS.  The Opposition’s failure to show how gas station emissions might actually violate the 

NAAQS totally undermines its results-oriented suspicion that a violation may occur.  This is 

especially true because the Opposition experts admit Mr. Sullivan provided them with the free 

software and data necessary to run a revised calculation (Tr. 12/6/13 at 54, 55).  For whatever 

reason, the Opposition either chose to conduct no modeling or declined to share the results of 

such modeling.  (Tr. 5/29/14 at 109-111).  In fact, Dr. Cole admitted in testimony after repeated 

questioning that he is unable to perform air modeling and would have to hire a sub-contractor to 

find out what results his assumptions would produce.  (Tr. 12/6/13 at 55).  In other words, Dr. 

Cole is incapable of showing what any particular concentrations of the regulated contaminants 

might be, making his theoretical opinions that much more speculative and unreliable. The 
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B. The EPA guidelines established a tiered-process by which the modeler is 
required to reduce conservatism and achieve an increasingly realistic 
emission level.   

 
EPA’s air modeling guidelines seek to impose consistency in how air modeling is 

performed.  Ultimately, however, the goal for each model is to obtain the most accurate 

assessment of potential emissions at a particular site or area.  (Ex. 285 and Tr. 5/8/14 at 250, 261, 

265 and 286).  Here, Sullivan used AERMOD to model the potential emissions.  The Opposition 

agrees that is the most appropriate model.  Although the Opposition disagrees with certain 

aspects of how Sullivan utilized AERMOD, the evidence establishes that Sullivan used 

AERMOD in accordance with EPA guidelines.   

For example, the Opposition argues that Sullivan should have used MOVES instead of 

MOBILE 6 to more accurately assess emission concentrations.  Sullivan testified that he could 

not use MOVES because the data did not exist to implement that model.  Throughout the hearing 

Sullivan periodically attempted to obtain the necessary data to utilize MOVES from the 

Washington Council of Governments, but the information was not made available to him.  The 

Opposition does not contest this fact.  In addition, Sullivan adjusted his results to account for any 

difference MOVES may have made.  The adjusted results were also well below the EPA 

NAAQS.  

The Opposition also criticizes Sullivan’s use of various monitoring sites to establish 

ambient background levels.  Yet, Sullivan selected the monitors with Opposition input, and those 

selections indisputably comply with EPA guidance.  The Opposition now argues that Sullivan 

should have used monitors with the highest levels of ambient air in the DC metropolitan area 

even though it is painfully obvious those monitors would not be the most representative.  The 

Opposition’s insistence upon using the highest background levels is not supported by EPA 
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guidance and Dr. Cole did not even suggest this change until the hearings were almost over.  In 

addition, neither Dr. Cole nor the Opposition even begins to establish what would happen if the 

highest background levels were actually used.  The argument is disingenuous and provides no 

credible evidence of a potential violation.    

In terms of applying the OLM method to determine how much NO might convert to NO2 

in the gas queue area, Sullivan used peer-reviewed literature to apply this accepted method in a 

manner that retained a reasonable degree of conservatism.  He acknowledged that using OLM for 

a ground-based source is not a standard application.  (Tr. 5/1/14 at 138).  He also testified, 

however, that his company conducted testing that proved that in applying the OLM method 

within and adjacent to a ground-based area source (the gas station), emissions would still comply 

with the NAAQS by a comfortable margin. (Tr. 5/1/14 at 58).  Sullivan further testified that his 

testing was overly conservative because it assumed a complete mixing of NO and ozone within 

and adjacent to the gas station.  (Tr. 5/1/14 at 54, 121).  Such a conservative assumption is 

unrealistic, however, as even Dr. Cole acknowledged in his article about the OLM method 

because mixing pollutants and ozone down to the molecular level takes much more time and 

distance than what can actually occur in the gas queue area. (Tr. 5/22/14 at 16).  Moreover, if the 

Opposition believed the OLM method should have been applied differently it could have 

changed the calculation to test Mr. Sullivan’s conclusions, but failed to do so.  In short, there is 

no evidence refuting Sullivan’s conclusions – just unfounded speculation.  

C. Concerns about global warming are no basis to deny the Special Exception.   
 

The Opposition concludes its arguments with concerns about global warming.  These 

concerns, however sincere, do not amount to evidence that this gas station will actually create an 

increase in greenhouse gases, impact global climate change, or why such effects are non-inherent 
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at this particular site.  In short, the Opposition’s policy arguments fail to refute Costco’s 

overwhelming evidence that the gas station will create no non-inherent adverse environmental 

effects.  

VII. HEALTH ISSUES 

A. The Hearing Examiner should measure potential health effects by the EPA 
NAAQS. 

 
Section 59-G-1.21 (A) (8) requires the Hearing Examiner to determine that the proposed 

special exception “[w]ill not adversely affect the health, safety, security, morals, or general 

welfare of residents, visitors, or workers in the area at the subject site, irrespective of any adverse 

effects the use might have if established elsewhere in the zone.”  Costco and its experts maintain 

that the NAAQS are the most appropriate standards to measure the adverse effects, if any, of the 

anticipated emissions from the proposed Costco gas station.  The United States District Court for 

the District of Columbia analyzed the legislative history for the Clean Air Act and explained that 

“the goal of the air quality standards must be to ensure that the public is protected from ‘adverse 

health effects.’ “ See Lead Industries Association v. EPA, 647 F.2d 1130, 1152 (DC Cir. 1980) 

cert. denied, 449 U.S. 1042 (1980) (citing S. Rep. No. 91-1196).  “The Senate Report explains 

that the Administrator is to set standards which ensure that there is an ‘absence of adverse 

effect.’ “ Id. at 1153 (emphasis added).  As a result, the EPA must not only account for known 

health effects, but must also “allow for an adequate margin of safety to protect against effects 

which have not yet been uncovered by research and effects whose medical significance is a 

matter of disagreement.” Id. at 1154.  By demonstrating compliance with the NAAQS, Costco 

has established that the proposed gas station will not adversely affect the health, safety or general 

welfare of the residents, visitors, or workers in the area.        
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The Opposition contends that the Hearing Examiner should apply a more restrictive 

standard than the NAAQS but does not specify what standard he should use, or how the Hearing 

Examiner would devise such a standard.  While the Opposition’s concerns about pollution may 

be sincere, they offer no viable standard by which to measure a non-inherent adverse effect.  For 

example, Dr. Jison opines that she expects to see “some” adverse health effects caused by 

exposure to NO2 that are below the EPA’s 1-hour NAAQS, but concedes that she doesn’t know 

when this will happen.  “It’s difficult to say what level . . . I can’t say a specific level.” (Tr. 

2/25/14 at 67).  As a last resort, the Opposition encourages the Hearing Examiner to “err on the 

side of caution” and simply recommend denial because “we don’t know what we don’t know.” 

(Tr. 2/23/14 at 31). 

B. It would be arbitrary and capricious to find a non-inherent adverse health 
effect for levels below the EPA NAAQS.   

 
The Hearing Examiner repeatedly urged the Opposition to provide him with a viable, 

alternative standard that he could consider applying in this case, pointing out that it would be 

arbitrary and unfair to deny the special exception without finding that the gas station is likely to 

exceed any reliable air quality standard.   

• “My concern is one I raised before, is how do I apply that information to this kind 
of situation, where they set a standard but there is evidence out there that there 
may be health effects below that standard?  How do I apply that to this 
situation?   (Tr. 1/10/14 at 237, 238).   
 

• “We should not be in a position of creating our own standards to evaluate this.  So 
we have to look at some objective source scientifically establishing this kind of 
standard. The logical place is the EPA standards.  It is a little unfair to any 
applicant to have standards that are so loosey goosey that – they’re not written by 
the EPA.”  (Tr. 1/10/14 at 244).   

 
• “It’s not as simple as just looking at the statue and saying well, we have to not 

allow it because there may be some health effects, and especially in this situation 
it seems to me, where the opposition is establishing that there is no bottom to 
this.  So then there’s no – if there’s no bottom, there’s no standard that you’re 
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supplying to me that I can apply here.   So I’m in a way, forced to the EPA 
standards, because you are telling me there is no gas station that can be allowed 
here because every gas station is going to create some pollution, right?”  (Tr. 
1/10/14 at 246). 

 
• “How do I set a standard?  You have not told me how to set the standard.  Even 

taking into account site conditions and Stephen Knolls School, you still have not 
told me how to set the standard.”  (Tr. 2/25/14 at 28-30).  
 

Although the Hearing Examiner repeatedly challenged the Opposition to address this 

fundamental problem, the Opposition never provided a credible or reasonable alternative 

standard to the EPA NAAQS.  It would be arbitrary and capricious for the Hearing Examiner to 

invent and apply a new standard, especially when a federally mandated and well-vetted 

government sanctioned standard already exists.  A standard that eliminates all risk is not and has 

never been the legal standard applicable to the special exception process.   

The Opposition asks the Hearing Examiner to decide whether the EPA properly complied 

with federal law by setting NAAQS that protect the public health, including sensitive 

populations.   This is neither necessary nor appropriate.  As discussed above, the EPA is legally 

responsible to set NAAQS to protect the public health.   In addition, neither Maryland nor 

Montgomery County has adopted stricter air quality standards, and the Opposition has not 

offered any other viable alternative.  The EPA NAAQS are the only appropriate air quality 

standard to apply here.  

The Hearing Examiner should also reject the Opposition’s position that the EPA NAAQS 

do not adequately protect  human health.  Dr. Jison argues that there are peer-reviewed medical 

articles suggesting people may have adverse health effects even when exposed to levels of NO2 

that are below the EPA NAAQS.  Dr. Jison’s opinions are insufficient to invalidate the thorough 

rule-making process that led to the NAAQS, especially because she relies on many of the same 

materials that EPA relied on to set its standard.  The EPA established the NAAQS based on the 
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best available scientific data available and relied on input from numerous top experts.  In 

addition, there are other peer-reviewed scientific articles that contradict Dr. Jison’s opinions by 

finding that there is a minimum threshold below which adverse health effects are not to be 

expected.  (See Ex. 605(a), Critical Review Of The Human Data On Short-Term NO2 Exposures:  

Evidence For NO2 No-Effect Levels, concluding that “a health-protective, short-term NO2 

guideline level for susceptible (and healthy) populations would reflect a policy choice between 

0.2 and 0.6 ppm; See also Exs. 606(c) and (d)).  Those articles establish that there will be no 

expected adverse health effects for the emission levels Sullivan modeled here. The Opposition 

argues that these articles are unpersuasive because they focus on diesel engines, but the salient 

part of these studies actually analyze exposure to NO2, the primary contaminant at issue here.   

C. The governmental bodies with a potential interest in this process have 
decided not to support the Opposition.   

 
As noted above, the Opposition has aggressively attempted to involve the legislative and 

regulatory bodies at county, state, and federal levels to participate on its behalf in these 

proceedings.  Specifically, the Opposition has attempted to block the Costco gas station by 

initiating a zoning text amendment (ZTA 12-07) before the County Council.  The Opposition 

also caused the County Council to seek input from the Montgomery County Health Department 

and the County Department of Environmental Protection.  On at least four occasions, the 

Opposition has advocated for legislation in the Maryland House of Representatives or Senate 

that would mandate setbacks prohibiting Costco from building this gas station.13  All of the bills 

died in committee.  Members of the Opposition have repeatedly petitioned the Maryland 

Department of the Environment to participate or weigh in on the Special Exception and Mr. 

                                                           
13 The Opposition’s failed legislation includes House Bill 835 (2013), Senate Bill 948 (2013), 
House Bill 1383 (2014), and Senate Bill 631 (2014). 
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Silverman and other Opposition witnesses testified about meetings the Opposition had with 

MDE.  Still, that agency declined to intervene in this process except to submit two letters, which 

are relatively neutral in tone, but in no manner advocate a denial of the gas station, or provide a 

clear basis for the Hearing Examiner to recommend denial.  Finally, the EPA has totally declined 

the Opposition’s efforts to get involved in this dispute even though it is charged with protecting 

the public health.  Thus, Stop Costco Gas Coalition’s argument that the Hearing Examiner has a 

heightened duty to address the Opposition’s environmental concerns because no other agency is 

available to protect the Opposition is badly mistaken, if not a flat-out misrepresentation.  The 

fact is that every possible governmental body having expertise or the ability to influence this 

process has declined to assist the Opposition and instead has rejected the Opposition’s 

unfounded arguments.14  Their actions (or inactions) demonstrate support for the EPA NAAQS 

and we urge the Hearing Examiner to defer to the standards established by the EPA designed to 

protect against adverse health effects, even for the most sensitive populations.    

D. Opposition scare tactics about worst-case scenarios provide no basis to deny 
the gas station.    

 
The Opposition also relies on concerns about potential worst-case scenarios such as the 

notorious gas leak in Jacksonville, Maryland, as a basis to deny the special exception here.  Mr. 

Hurlocker testified that the threat of a comparable leak here is unfounded because the 

underground storage tanks at the Jacksonville station were not installed with the notification 

system and other safeguards Costco will use in Wheaton. (Tr. 5/23/13 at 222).  Unfortunately, 

                                                           
14 The one outlier, of course, is that Technical Staff found that the gas station would create 
environmental and health problems, but the Planning Board disagreed with that finding.  In any 
event, Costco maintains that Staff’s finding on these issues should be afforded little or no weight 
because Staff is not trained or experienced in analyzing such issues.  During the Planning Board 
hearing, Staff member Amy Lindsay stated that she did not have experience with such complex 
issues.  (Tr. 6/17/13 at 273).  In addition, Staff did not have the benefit of the significant 
evidence in the form of reports and testimony offered by Mr. Sullivan and his staff.   
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fires, occasional accidents or spills are an inherent aspect of gas stations.  The evidence here 

supports a finding that because of Costco’s state-of-the-art technology and dedicated attendants, 

any such accident or spill is less likely to occur at Costco’s stations than at other stations.  And of 

course, mere concern or fear that this station may someday leak is no basis to deny the special 

exception.  Rockville Fuel & Feed Co. v. Board of Appeals of City of Gaithersburg, 257 Md. 

183, 192-193, 262 A.2d 499, 504-05 (1970). 

VIII. CONCLUSION 

 Costco has established by a preponderance of the evidence that it satisfies all of the 

relevant Code requirements, including the general Code requirements (59-G-1.21), the need 

requirement (Section 59-G-1.24) and the requirements specific to a gas station (59-G-2.06). 

Moreover, the evidence presented establishes that in addition to satisfying the particular Code 

sections, the proposed gas station will be compatible with the surrounding area. The gas station 

is a good use that addresses a neighborhood need in the right location.  

The Opposition’s sincere belief is that the station is not compatible with the general 

neighborhood might have merit if it were supported by evidence and if the potential Costco gas 

station were proposed in a different location – such as the middle of a green field, within a 

residential neighborhood or on a busy road in the CR Zone.  However, none of that is true 

here.  The proposed Costco gas station is proposed as an additional use to a robust regional Mall 

that has plenty of capacity for additional development. The site is completely isolated from the 

residential neighborhood – the additional traffic from the gas station will in no way affect the 

residential neighborhood and the station will not be detectable from the surrounding 

community.   No one, except those voluntarily choosing to visit the Wheaton Mall, will even be 

aware that the gas station exists.  
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The Zoning Ordinance requires a finding of compatibility for every special 

exception.  Each special exception use must be evaluated not on theoretical conditions, but on 

the real life environment in which it is located. In this case, the proposed gas station is located in 

a successful, auto-centric regional Mall.  It is implicit that during peak hours on a weekend at a 

regional mall there will be a certain level of traffic congestion in and around the Mall.  Costco 

has demonstrated that the existing traffic levels are acceptable and that the additional incremental 

traffic attributable to the gas station will be compatible with the existing use and the surrounding 

area.  Contrary to the Opposition’s suggestion, temporary delays internal to the site on a regional 

mall are no indication that the proposed use is incompatible.    

Despite the Opposition’s grand theories and rhetoric, the gas station is not an 

extraordinary use.   There are more than 368 Costco gas stations across the country.  As reflected 

in its impeccable safety record, Costco constructs and operates its gas stations to the highest 

standards.  The gas station will be isolated from busy roads and located on that portion of the 

Mall parcel where the majority of its customers will already be present.  Further the gas station is 

not visible from the public road or the residential area and is completely isolated from the 

adjacent residential neighborhood.  Perhaps most importantly, the gas station satisfies a 

neighborhood need by providing high quality gas at a low price at a clean and safe gas station 

with state of the art technology.   The Costco gas station is a proper use at an appropriate, if not 

ideal, location.       

  












